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Issue I

COURT REPORTS

Smithfield Foods owned subsidiary corporations that operated two
pork processing plants in Isle of Wight County. In 1986, the State Water Control Board (the "Board"), through the Commonwealth of Virginia, issued a permit that regulated the wastewater Smithfield discharged into the Pagan River. The Board later modified the permit,
adding a compliance schedule for the construction of facilities that
would meet a monthly average effluent limitation of phosphorous and
limited nitrogen. Smithfield appealed the modification, challenging
the phosphorous standards that were set forth by the Board.
In 1991, a special order was issued in which Smithfield agreed to
dismiss its appeal and to decide within a specified time if it would
comply with the permit. Smithfield agreed one month later to connect its wastewater plants to the Hampton Roads Sanitation District
wastewater plant. In 1992, a new permit was issued with the same
phosphorous levels.
In 1996, the Board filed a complaint alleging that Smithfield
committed numerous permit violations and violated the special order.
The EPA then filed suit against Smithfield in the U.S. District Court
seeking penalties under the Clean Water Act for violations of certain
effluent standards, including phosphorous and TRN standards in the
1992 permit. Smithfield filed a cross-bill seeking declaratory judgment
that the special order revised, superseded, and replaced the earlier
permit.
The Chancellor issued the declaratory judgment that the phosphorous standards were inconsistent with the special order. The Commonwealth appealed, arguing that there was no controversy at issue
because they had agreed that the special order precedes the permits.
Smithfield however, argued that there was a controversy because the
special order was a contract with the Commonwealth which the Commonwealth breached by issuing the 1992 permit.
The Virginia Supreme Court held that Smithfield was not entitled
to a declaratory judgment because it failed to demonstrate ajusticiable
controversy. The court found that to be justiciable a controversy must
involve specific adverse claims that are based on present, not future or
speculative, facts that are ripe for justiciable assessment. Thus, the
trial court did not have authority to issue an advisory opinion or answer speculative inquiries. No controversy existed with the Commonwealth because they agreed on the importance of the special order.
Rather, the controversy was with the EPA in the federal case against
Smithfield and it should have been pursued it that forum.
Elise S. Wald

WASHINGTON
Tiegs v. Watts, 954 P.2d 877 (Wash. 1998) (affirming a lower court
decision which held Defendants liable for breach of a farm lease and

WATER LAW REVIEW

Volume 2

creating a nuisance by contaminating well water used for commercial
farming on adjacent property, even though the defendants were operating under a pollution discharge permit).
Commercial potato farmers in Washington brought suit as tenants
under farm leases against their former landlord and landlord's successor for breach of a lease and for creating a nuisance by contaminating
well water used for commercial farming. In Walla Walla County, the
Boise Cascade Corporation was disposing of its pulp-mill wastewater
under a National Pollutant Discharge Elimination System ("NPDES")
Permit. However, the discharge contaminated the well water that the
farmers used to irrigate their crops.
The farmers sued based on several theories, including nuisance
per se and lost future profits for breach of a farm lease option. The
trial court entered judgment on a jury verdict for $2.5 million for the
tenant farmers. The court of appeals affirmed the decision.
The main issue presented to the Washington Supreme Court was
whether the jury was properly instructed as to whether the discharge of
pollutants in Washington's waters constituted a nuisance per se in violation of the Washington Water Pollution Control Act ("WPCA"),
without a determination by the Department of Ecology that a violation
has been committed. A nuisance per se is an act or use of property
that is a nuisance in itself and, therefore, is not allowed under any circumstances. A lawful business is not a nuisance per se, but may become a nuisance based on the surrounding facts. If a person conducts
his business lawfully by discharging pollutants in compliance with an
NPDES permit, but unreasonably interferes with another person's use
and enjoyment of his or her property, then a nuisance may have been
committed.
The common law right of action to recover damages for wrongful
water pollution is well established in Washington. The court found
that the WPCA does not expressly or impliedly abolish this right of action.
The court determined that whether a business created a nuisance
that resulted in damages to adjacent property is a question for the jury.
Here, the jury determined that Boise Cascade was responsible and
awarded damages for lost future profits in the amount of $2.5 million.
Lost profits are the proper measure of damages when they are within
the contemplation of the parties at the time the contract was entered,
they are the proximate result of the defendant's breach, and they are
proven with reasonable certainty. The court found that the testimony
and exhibits of the farmers provided a reasonably certain basis for the
jury to use as a measure of damages. Therefore, the decisions of the
trial court and court of appeals were affirmed.
Eric V Snyder

